AGREEMENT TO IMPLEMENT
U.S. DISTRICT COURT ORDER DATED MAY 25, 2006

The Parties to this Agreement are the United States Department of Energy (“DOE”"), the
United States Navy, Naval Nuclear Propulsion Program (“Navy”)! and the State of Idaho
(by and through the Governor of the State of Idaho, C.L. “Butch” Otter, and the Idaho
Attorney General, Lawrence G. Wasden) and the Governor of the State of Idaho, C.L.
“Butch” Otter, individually in his official capacity (collectively “Idaho”).

The Parties hereto enter this Agreement in full and final settlement of the current
dispute between the Parties in the matter entitled Public Service Company of Colorado
v. Batt, CV-91-0035-S-EJL and CV 91-0054-S-EJL?, regarding the interpretation of
Paragraph B.1 of the October 17, 1995 Settlement Agreement and Consent Order
which is attached hereto as Appendix A.

|. DEFINITIONS

A. “1995 Settlement Agreement” shall mean the October 17, 1995 Settlement
Agreement and Consent Order in the matter entitled Public Service Company of
Colorado v. Batt, CV-91-0035-S-EJL and CV 91-0054-S-EJL.

B. “741 Sludge” shall mean waste identified as 741 Sludge in the Waste Information
Location Database (WILD) or otherwise having characteristics substantially similar to
such waste.

C. “742 Sludge” shall mean waste identified as 742 Sludge in the Waste Information
Location Database (WILD) or otherwise having characteristics substantially similar to
such waste.

D. “743 Sludge” shall mean waste identified as 743 Sludge in the Waste Information
Location Database (WILD) or otherwise having characteristics substantially similar to
such waste.

E. “Court” shall mean the United States District Court of Idaho or any successor
court having jurisdiction over matters arising under Federal Laws within the State of
Idaho.

! The Navy is party to this Agreement due to the relationship of this Agreement to the 1995 Settlement Agreement
and Consent Order in Public Service Company of Colorado v. Batt, CVV-91-0035-S-EJL and CV 91-0054-S-EJL to
which the Navy is a party. The provisions of this Agreement do not relate to or otherwise affect the terms of the
1995 Settlement Agreement as related to the Navy. The term “Parties” as used herein refers to Idaho and DOE.

2 Pursuant to Federal Rule of Civil Procedure 25(d) the caption in this matter has been amended numerous times to
reflect the Idaho Governors holding office at the time, Hon. Cecil Andrus, Hon. Philip Batt, Hon. Dirk Kempthorne
and Hon. C.L. “Butch” Otter. For purposes of consistency of reference in this Agreement, the matter will be
referred to as: Public Service Company of Colorado v. Batt, CVV-91-0035-S-EJL and CV 91-0054-S-EJL.
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F. “DOE” shall mean the United States Department of Energy, and any successor
agency or agency of the United States Government assigned to assume ownership
or control of the INL.

G. “Filters/pre-filters” shall mean waste identified as Filters/pre-filters in the Waste
Information Location Database (WILD) or otherwise having characteristics
substantially similar to such waste.

H. “Graphite waste” shall mean waste identified as Graphite waste in the Waste
Information Location Database (WILD) or otherwise having characteristics
substantially similar to such waste.

I. “INL” shall mean the Idaho National Laboratory (or any predecessor or successor
name for the facility), which consists of approximately 900 square miles of area
under the jurisdiction, custody and control of the United States and operated by DOE
within the State of Idaho, and as more particularly set forth in Appendix B attached
hereto.

J. “Radioactive Waste Management Complex” or “RWMC” shall mean that portion
of the INL that is depicted in Appendix C attached hereto.

K. “Subsurface Disposal Area” or “SDA” shall mean that portion of the RWMC at the
INL that is depicted in Appendix C.

L. “Targeted Waste” shall mean those wastes identified in Section IV of this
Agreement and as defined therein.

M. “Transuranic Waste” shall be defined as set forth in Paragraph A.4 of the 1995
Settlement Agreement.

N. “Transuranic Waste Storage Area” or “TSA” shall mean that portion of the RWMC
at the INL that is depicted in Appendix C.

O. “Uranium Oxide” shall mean waste identified as uranium oxide in the Waste
Information Location Database (WILD) or otherwise having characteristics
substantially similar to such waste.

P. “Waste Information Location Database” or “WILD” shall mean the version, current
as of February 28, 2007, of the database designated by this name and maintained
by and in the possession of DOE’s Idaho Operations Office and independently
maintained in the possession of the State of Idaho for records of waste disposal at
the SDA.
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II. EINDINGS OF FACT

In executing this Agreement, the Parties agree to the following:

A. On October 17, 1995, the Parties to this Agreement entered into the 1995
Settlement Agreement, which was subsequently entered as a Consent Order in the
matter entitled Public Service Company of Colorado v. Batt, CV-91-0035-S-EJL and
CV 91-0054-S-EJL.

B. On April 18, 2002, Idaho sought to re-open the above-entitled matter seeking a
declaratory ruling that Paragraph B.1 of the 1995 Settlement Agreement applied to
“Transuranic Waste” located in the SDA at the INL®.

C. A trial was conducted before the Court in the above-captioned matter on
February 6-10, 2006.

D. On May 25, 2006 the Court entered a Memorandum Decision and Judgment
establishing the responsibilities of DOE under the 1995 Settlement Agreement with
respect to Transuranic Waste buried in the Subsurface Disposal Area.

E. On July 24, 2006 the United States Department of Energy appealed the decision
to the Ninth Circuit Court of Appeals. On March 17, 2008, the Ninth Circuit Court of
Appeals affirmed the decision of the District Court.

F. Since the filing of the Motion to Re-open in 2002 and the date of this Agreement,
DOE, Idaho and the United States Environmental Protection Agency (EPA) have
continued to evaluate environmental hazards posed by the Subsurface Disposal
Area and Transuranic and other wastes disposed of there. In furtherance of that
evaluation, DOE conducted comprehensive reviews of shipping and disposal
records, which information was compiled in the WILD Database, and generated
maps showing the locations of waste forms in the SDA. In reaching this
agreement, DOE and ldaho base their knowledge of waste locations on the WILD
database and maps generated by DOE on or before February 28, 2007. Copies of
these maps have been lodged with Idaho and shall be kept throughout the duration
of this Agreement. Idaho’s participation in this Agreement is based upon the
representation by DOE that the information contained in the WILD Database and
accompanying maps represents a substantially accurate estimate of the extent of
Targeted Waste in the SDA.

G. In addition to shipping and disposal record review, DOE conducted a retrieval

% At the time of the 1995 Settlement Agreement, the Idaho National Laboratory (INL) was denominated the ldaho
National Engineering Laboratory. It was renamed in 2005 as the Idaho National Laboratory.
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action at Pit 9 where complete excavation of the retrieval area yielded 454 55-gallon
drums of waste of which 63 drums qualified as Targeted Waste.

H. DOE is currently conducting two Non Time Critical Removal Action retrievals and
related sampling and record verification from Pit 4 in the SDA known as Advance
Retrieval Projects | and Il (ARP I, ARP Il). DOE and Idaho have also reviewed
documentation from retrievals conducted in the 1970s in Pits 2, 5, 10, 11 and 12 of
the SDA,; and a review of historic disposal records for items posing worker safety,
practicality or national security concerns. DOE also continues to evaluate waste
being retrieved from the Transuranic Storage Area, which includes waste previously
excavated from the Subsurface Disposal Area.

|. Based upon operational experience to date and review of historic records as
referenced in Sections II.F-H above, the Parties agree that Transuranic Waste
located in the Subsurface Disposal Area is primarily found (based on curie content)
in the following waste streams:

1. 741 Sludge

2. 742 Sludge

3. 743 Sludge

4. Graphite Waste

5. Filters/pre-filters
J. Based upon operational experience to date and the limitations of technology,
other forms of Transuranic Waste located in the Subsurface Disposal Area are
difficult to segregate or discern during retrieval from non-Transuranic Wastes.
K. As described in Sections II.F-J above, the Parties used historic disposal records
generated by DOE to identify areas within the SDA where retrieval is, based upon
current knowledge and technological capabilities, appropriate in light of
countervailing considerations of worker safety and national security. The Parties
based the identification of these areas upon the following criteria:

1. Estimated concentrations of curies of transuranic elements;

2. Density of Targeted Waste;

3. Amount and type of non-Targeted Waste requiring handling to retrieve
and the corresponding risks posed to workers or the environment and
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impacts on retrieval practicability (e.g., considerations given to areas with
high gamma radiation or biological hazards, posing undue risks to workers,
and areas containing large, unwieldy objects making retrieval
impracticable);

4. Reasonable efficacy of retrieval technology in locating Targeted Wastes
within the SDA;

5. Absence of classified materials in proximity to Targeted Waste that, for
national security reasons, would make retrieval impracticable;

6. Collocation of other environmentally detrimental wastes such as volatile
organic compounds; and

7. Existence of effective alternatives to retrieval to address environmental
or health risks posed by leaving potential Targeted Waste in place.

. AGREEMENT / PURPOSE AND INTENT

The Parties agree for the purpose of fully and finally settling the existing dispute and
litigation regarding interpretation of Paragraph B.1 of the 1995 Settlement Agreement,
that the May 25, 2006 Memorandum Order of the Court defines the Parties’
responsibilities for carrying out the requirements of Paragraph B.1 as related to
Transuranic Waste buried in the Subsurface Disposal Area at the INL. The purpose of
this Agreement is to agree on detailed performance obligations that will fully implement
the duties of the Parties under Paragraph B.1 related to Transuranic Waste buried in the
Subsurface Disposal Area at the INL. Complete performance of the terms and
conditions of this Agreement by DOE shall be deemed by the Parties to constitute
compliance with Paragraph B.1 of the 1995 Settlement Agreement as that term has
been interpreted by the Court as related to Transuranic Waste buried in the Subsurface
Disposal Area at the INL.

IV. AGREEMENT TO RETRIEVE TARGETED WASTE

Based upon the facts and conclusions set forth above in Sections Il.F-L the Parties
agree that in determining compliance with Paragraph B.1 of the 1995 Settlement
Agreement and the Court’'s May 25, 2006 Memorandum Order, with respect to
Transuranic Waste located in the Subsurface Disposal Area, removal of the following
waste streams (Targeted Waste) in accordance with Section V satisfies removal of
Transuranic Waste from the Subsurface Disposal Area:

A. 741 Sludge
B. 742 Sludge
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C. 743 Sludge
D. Graphite Waste
E. Filters/pre-filters

F. Uranium Oxide (DOE and Idaho recognize that Uranium Oxide is not a
Transuranic Waste within the definition of the 1995 Settlement Agreement.
Notwithstanding that, the Parties agree that removal of Uranium Oxide co-located
with other Targeted Wastes is environmentally beneficial and thus have included it
as a Targeted Waste.)

G. Other waste streams mutually agreed by the Parties, as the result of operational

experience or process knowledge, to routinely be recognizable as Transuranic
Waste.

V. TRANSURANIC RETRIEVAL VOLUME

A. DOE shall retrieve not less than 6,238 cubic meters of Targeted Waste from
within that portion of the Subsurface Disposal Area identified in Appendix D attached
hereto or areas immediately adjacent to those areas within retrieval enclosures
constructed pursuant to this Agreement.

1. Compliance with the obligation set forth above in Section V.A shall be
measured as 7,485 cubic meters packaged for shipment out of Idaho. The
volume of Targeted Waste packaged for shipment shall be measured as
the internal volume of the primary waste container as packaged from the
Drum Packaging Station. One 55-gallon drum of waste shall constitute
0.208 m® of Targeted Waste packaged for shipment; a Standard Waste Box
full of waste shall constitute 1.88 m® of Targeted Waste packaged for
shipment; and a Standard Waste Box used as an over-pack of four 55-
gallon drums of waste shall constitute 0.832 m® of Targeted Waste
packaged for shipment.

DOE will record a running volume of Targeted Waste packaged for
shipment and will provide this information to the State upon request.

All primary waste containers will be filled with Targeted Waste, while
maintaining necessary headspace. It is recognized that package liners and
necessary absorbent materials may also be present. Final fill volume may
be limited by weight and fissile loading limits, with the understanding that in
such cases waste shall be packaged in the smallest container practical.
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2 The Parties agree that pursuant to the Glovebox Excavator Method
(GEM), ARP | and ARRP Il retrieval projects DOE has retrieved and
packaged Targeted Waste for shipment from Idaho. The volume of this
waste shall be verified pursuant to Section VI and counted toward meeting
the requirements of Section V.A above.

B. Notwithstanding Section V.A above, DOE shall do both of the following:
1. Fully excavate those areas identified in Appendix E attached hereto.

a) In complying with the obligation set forth in Section V.B, DOE shall
excavate to the full lateral extent of the areas identified in Appendix E.
The vertical extent of excavation will go down as steeply as possible
without compromising slope stability until bedrock is reached,
underburden is encountered, further excavation is not warranted
based on factors identified in Section VII.A or the presence of large,
unwieldy objects makes excavation impracticable.

b) The Parties agree that pursuant to ARP |, DOE had, as of
February 14, 2008, excavated 0.385 acres of the area identified in
Appendix E which shall be counted toward meeting the requirements
of Section V.B.

2. Retrieve all Targeted Waste from those areas of the SDA identified in
Appendix E in conformity with the protocol attached hereto as Appendix F.

C. The Parties may by mutual agreement and consistent with Section IX of this
Agreement, modify the boundaries of the areas identified in Appendix E, provided
however, that such modifications shall not affect the requirement of Section V.A.

D. If DOE is unable to recover the volume of Targeted Waste identified in Section
V.A above from the areas identified in Appendix E, DOE shall continue to excavate
from those additional areas identified in Appendix D until such time as it has met the
requirement of Section V.A.

VI. CONFIRMATION OF WASTE IDENTIFICATION AND VOLUME:

In satisfying the obligations set forth in Sections V and VI DOE shall comply with the
protocol identified in Appendix F. The Parties may, by mutual agreement in writing,
modify the protocol identified in Appendix F to reflect operational experience.

A. To ensure the appropriateness of the Parties’ reliance on disposal records for
identifying retrieval areas under this Agreement; DOE shall use means acceptable to
Idaho to compare disposal records with actual waste disposal. These means shall
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include at a minimum:

1. Comparison of information contained in the WILD database reflecting
waste disposal volumes, types and locations with volumes of and locations
of retrieved 741 Sludge, 742 Sludge, 743 Sludge, and Uranium Oxide, and

2. Comparison of information contained in the WILD database reflecting
locations of disposal containers with identifiable labeling or other unique
characteristics with actual disposal locations of those containers as
determined during the course of retrieval.

B. DOE shall follow the protocol identified in Appendix F and shall be subject to
Idaho oversight, to ensure proper identification of Targeted Waste at the dig face
and any other process where Targeted Waste segregation occurs so as to assure
that retrieved volume calculations are accurate and that wastes meeting the
definition of “Targeted Waste” set forth in Section IV.G are identified, segregated
and packaged for shipment in future retrievals.

C. DOE shall follow the protocol identified in Appendix F and shall be subject to
Idaho oversight to ensure that volume measurements of waste retrieved and
packaged pursuant to Section V for the purpose of satisfying Section V.A are
accurate and appropriate.

D. For purposes of compliance verification, DOE shall provide qualified Idaho
personnel unrestricted access to all excavation records, information, sampling data,
and exhumation video recordings. Further, DOE shall provide qualified Idaho
personnel unrestricted access for direct observation of exhumation operations,
waste sorting, waste container packaging, and waste container assay.

VII. SAFETY/SECURITY ISSUES

A. Excavation and retrieval of Targeted Waste as set forth in Section V of this
Agreement are required unless such excavation and/or retrieval presents a
substantial danger to worker or public safety or to the environment, or implicates
national security issues involving classified information, such factors constituting the
exclusive basis upon which DOE may request the suspension of a retrieval
obligation under this Agreement.

B. If excavation and retrieval of Targeted Waste from the areas identified in
Appendix D or E present a substantial danger to worker or public safety or to the
environment or implicates national security issues involving classified information,
the Parties agree that retrievals may be suspended until such time as such issues
are resolved either through negotiation or judicial determination. The Parties agree
to promptly meet and confer regarding any such issues and to attempt in good faith
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to resolve such issues. If such resolution cannot be promptly achieved the Parties
agree to use the dispute resolution procedures in Section IX.

C. In the event the suspension occurs in an area identified in Appendix E and the
cause for such suspension cannot be resolved so to allow for completion of retrieval,
the Parties shall agree upon an area of at least equivalent size containing an
equivalent volume of Targeted Waste from within the areas identified in Appendix D
from which to excavate and retrieve Targeted Waste so as to satisfy the obligations
of Sections V.A-C.

VIIl.  SHIPMENT OF RETRIEVED TRANSURANIC WASTE

DOE agrees to ship any Transuranic Waste retrieved from the SDA prior to December
31, 2017 from the State of Idaho by not later than December 31, 2018. Any
Transuranic Waste retrieved from the SDA after December 31, 2017 shall be shipped
from the State of Idaho to an appropriate disposal facility within 365 days of the date
from which it was retrieved from the SDA and placed in a container.

IX. DISPUTE RESOLUTION: The Parties agree that in the event an impasse is
reached in the implementation of this Agreement or that any Party to this Agreement
contends that any other Party has violated any terms of this Agreement, the Parties
shall seek to resolve their differences informally, which shall at a minimum involve: (1)
written notice from either Party identifying the nature of the impasse and/or breach; (2)
thirty (30) days within which to meet and confer following written notice; and (3), at least
one conference either in person or by telephone between the signatories hereto or their
successors before asking for resolution by the Court.

X. JUDICIAL REVIEW

The Parties agree that disputes arising from the performance of this Agreement which
cannot be resolved by dispute resolution pursuant to Section IX, shall be resolved by
the Court, which having retained jurisdiction over the 1995 Settlement Agreement, shall
have continuing jurisdiction over disputes arising under this Agreement.

Xl. REMEDY
In the event that the Court determines that DOE is in breach of Paragraph B.1 of the
1995 Settlement Agreement and/or this Agreement, the sole and exclusive remedy for

such breach shall be the remedy specified in Paragraph B.2 of the 1995 Settlement
Agreement.
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Xll.  AMENDMENT, MODIFICATION AND TERMINATION

A. This Agreement may only be amended by mutual agreement of the Parties or
their successors in office. Any amendment or modification of this Agreement shall
be in writing, shall have as the effective date the date of signature by the Governor
and the Attorney General of Idaho, and shall be incorporated into this Agreement
and be enforceable in the same manner as any other requirement of this Agreement.

B. This Agreement shall bind the Parties, their employees, officers, directors,
officials, trustees, contractors, subcontractors, consultants, tenants, agents,
successors and assigns until such time as the terms of this Agreement are met and
this Agreement is terminated in writing by the Parties.

C. Termination of this Agreement shall not affect any remaining obligations of the
Parties under the 1995 Settlement Agreement.

Xlll.  RESERVATION

It is expressly understood and agreed by the Parties that the basis for this agreement
are the factual findings set forth in Section Il of this Agreement. The Parties reserve the

right to seek appropriate relief pursuant to Rule 60(b) of the Federal Rules of Civil
Procedure.

XIV. EUNDING

A. Consistent with Paragraph H of the 1995 Settlement Agreement, DOE shall take
all necessary steps to obtain sufficient funding to comply with the provisions of this
Agreement and, once obtained, shall obligate those funds for the purpose of
compliance with this Agreement.

B. Consistent with Paragraph J.3 of the 1995 Settlement Agreement, DOE
maintains that any requirement for the obligation of funds under this Agreement is
subject to the provisions of the Anti-Deficiency Act, 31 U.S.C. § 1341. DOE also
maintains that any requirement for the obligation of funds under this Agreement is
subject to the availability of appropriated funds and that the unavailability of such
funds may constitute a valid defense to any judicial action that may be brought to
enforce the terms of this Agreement. Idaho recognizes the provisions of the Anti-
Deficiency Act but has specifically reserved the right to exercise its remedy pursuant
to Paragraph K.1.a. of the 1995 Settlement Agreement.

C. If, at any time, adequate funds or appropriations are not available to comply with
this Agreement, DOE shall notify Idaho in writing and Idaho shall determine whether
it is appropriate to adjust the deadlines set forth in this Agreement or otherwise
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pursue any and all available remedies under this Agreement and the 1995
Settlement Agreement.

XV. MISCELLANEOUS PROVISIONS:

A. APPLICABILITY OF THIS AGREEMENT AND RELATIONSHIP TO OTHER
OBLIGATIONS: This Agreement is intended solely to govern the rights and liabilities
of the Parties as related to Transuranic Waste located at the SDA. Nothing in this
Agreement shall affect the remaining obligations, rights or remedies of the Parties
pursuant to the 1995 Settlement Agreement, including but not limited to shipments of
Transuranic Waste from the Transuranic Waste Storage Area and other locations at
the INL.

B. EFFECT OF OTHER LAWS: This Agreement shall not relieve the Parties from
their obligation to comply with any applicable federal, state, or local law. Nothing in
this Agreement shall be construed to limit or otherwise constrain DOE’s authority or
obligation under other laws, including but not limited to CERCLA, to excavate or
retrieve waste from outside of the areas identified in Appendix D.

C. RELATIONSHIP TO THE FEDERAL FACILITY AGREEMENT AND CONSENT
ORDER (“FFA/CQ”): The Parties recognize that there are actions being undertaken
at the RWMC and SDA pursuant to the terms and conditions of the 1991 FFA/CO
between DOE, Idaho and the United States Environmental Protection Agency
(“EPA”) which are intended to satisfy the requirements of the Comprehensive
Environmental Response Compensation and Liability Act (CERCLA) and the
Resource Conservation and Recovery Act (RCRA). It is the intent of the Parties that
actions undertaken pursuant to this Agreement be coordinated with those
undertaken under the FFA/CO process for addressing contamination at the SDA. It
is the expectation of the Parties that simultaneously with the filing of this Agreement
a draft Record of Decision (ROD) will be issued for remediation of the SDA. Itis
further the expectation of the Parties that the draft ROD and any final ROD will be
consistent with this Agreement. It is the intention of the Parties to work together
and to consult with EPA to assure that implementation of this Agreement and the
final ROD will proceed in a harmonious manner. Notwithstanding the foregoing,
however, nothing in the FFA/CO or in the draft or final ROD, shall affect the
independent obligations to retrieve and ship Targeted Waste located at the SDA as
set forth herein. Moreover, DOE reserves its rights pursuant to CERCLA and the
FFA/CO.

D. PROPOSED CONSENT JUDGMENT: The Parties agree that they shall jointly
present this Agreement to the United States District Court for the District of Idaho
with a proposed Order that will provide for the incorporation of this Agreement into
the 1995 Settlement Agreement and Consent Decree, continuing jurisdiction of the
Court and administrative termination of the matter entitled Public Service Company
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of Colorado v. Batt, CV-91-0035-S-EJL and CV 91-0054-S-EJL without prejudice to
the right of the Parties to reopen the proceedings for good cause shown.

E. NO ADMISSION OF LIABILITY: The Agreement effected hereby is a
compromise of a disputed claim, and except for purposes of enforcement of this
Agreement, shall not be construed as an admission of liability by any person or
entity, the same being denied.

F. INTEGRATED AGREEMENT: The Parties declare and represent that no
promise, inducement or agreement not herein expressed has been made and that
this Agreement contains the entire agreement between the Parties and that the
terms of this Agreement including all definitions contained herein are contractual and
not mere recital.

G. ADVICE OF COUNSEL: The Parties acknowledge that each is represented by
counsel and that each has been fully advised concerning this Agreement and the
obligations of the Parties contained in this Agreement.

XVi. EFFECTIVE DATE

The effective date of this Agreement shall be the entry of the Consent Order by the
Court as provided for in Section XV.D.

Each of the undersigned representatives of the Parties warrants that he or she is
fully authorized to and does hereby enter into and legally bind his or her agency
or State to this Agreement.

SO AGREED:

SIGNED: “ - B

HON. JAKAES RISPOLI
ASSISTANT SECRETARY FOR ENVIRONMENTAL
MANAGEMENT

U.S. DEPARTMENT OF ENERGY

SIGNED: C%M DATE 6/515‘/’26:08

ADMIRAL KIRKLAND DONALD
DIRECTOR, NAVAL NUCLEAR PROPULSION PROGRAM

_- DATE. . .
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SIGNEC. - . . DATE
HON. C.£. “BUTCH" OTT. R, GOVERNUR »
STATE OFIDAHO

f

SIGNED! i DATE_/ /i Gl // 0
HON. LAWRENCE G. WASDEN, ATTORNEY GENERAL / / 7/
STATE OF IDAHO /

Appendix A: 1995 Court Settlement

Appendix B: Map of INL

Appendix C. Map of INL's Radioactive Waste Management Complex, including the
Transuranic Storage Area and Subsurface Disposal Area

Appendix D: Map of 7.40 Acre Retrieval Area

Appendix E: Map of 5.69 Acre Retrieval Area

Appendix F: Protocol for Targeted Waste Retrievais and Volume Determinations

Agreement to Implement - Page - 13 -



o e

e State of Idaha, thyough the Attorney Genaral, and
Governor Philip R. Batc in his officiel capacity; the Department
o! Sa. through the Ganeral Counsel and Assistant Secretary

mcn &u&gmb: and the Department of the Navy,
chrwqh che General Counsel and Dizector, Naval Nuclear
harshy agrea on this 16th day of Octobar,

sion Program,

1998, ta tha follewing taxms and conditions to fully resolve all
issues in the actions Public Sexvice.Co. of Colorada. v, Nart, No.
Qv 91-003%5-8-B3L (D. 14.) and lnired Stares v, Ratr, No. cv-91-
6054-3-BJL (D. Id.}):

A. DEFINITIONS )
] For of this Agreemgnt, the zonoving definicions .

' 1. 'mo *State” shall mean the suu of Idaho and ahall
includa the Gevernor of the State of Idaho and ths Idaho State
Attorney Mzal

2. The "federal parties” means U.S. Dspartment of Energy
(Do) and the U.S. Departmant of tha Mavy (tha Navy), including

afly SUCCessor agencies,
’ 3. “Treat” shall ba definsd, as arplied to a waste or

.' spent fuel, as any method, tecimique, or process designed r.o
. change the physical or chemical character of the waste or fusl to
rendexr ic lass ! safar to trmport. store, dispose of;

or reduce in velum.

4, ~fransuranic. waste” shall be dou.aad as set forth'in
tha m. Volm 2. Appendix B.

S. “One lhimm: of spent fual” shall be defined as tha
transporeing ot . single shipping oontainer of -pen: Zuel.

§. “*High-level waste’ shall be dafined as uc forth :Ln the
EIS, Volume 2, Appnndix E.

7. °Dox smt fuel” shall. be defined as any fuel
which DOZ has the responsidilicy for managing wi:h the excaption
of naval spent fuel and commercisl spent fual which DO% has
accapted or will take title to pursuant to the Nuclear Wasce
mnc{ Act of 1932. 42 U.5.C. § 10201 et saeqg. or caupaublo
scatute. '

8. ~“Navsl spent fuel”’ shall be dafined as any spent fuel
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ranovad from naval reactors as & result of refueling ovarhauls
(refualing) ox defueling inactivations (dazuounq) .

- 9. “Metric ton of spent fuel” shall be defined as a metric
ton of heavy metsl of spent fuel.

10. “Naval reactors* mu be deﬂmd as mlm TeaARCors
ussd abosrd naval waxships (submarines, sircraft carrviers, or
mu.am). naval res ‘or training vessals, or at land-hased
naval pmwwp. uciu.uu operated Ly the. mvu mclear
Praﬁi.e Program for the purposes of reseazch, development, or
- {8 .

11. 'Calcnda * shall be deﬂued as the year beginning
on Juma:y 1, and. q an Dacembar 3

1,2. mMixed wuu' shul. be dn!.inud as u: forth ia the r.ra.
Volume 2, Appendix B

- 13. . "BEIS® shall be daf..naa as the Dcparmanc of Enexgy
Mgmbtcxm:mm:mlm and Idaho National
Engineering toty Eavironmenta) Restorstion &nd Wagte
Mg 1”smurm Final Environmental Ispact Sntmu:. {ssued

14, 'ROD' shall De dsfined as the Racord of Deciaion issued’
by DOR on June 1, 1995, concsrning the 8I8. _

'm- ‘shall be defined as the Tdabo e ional

15 'Mu.lag Average® shall mean ths total numbar of. L
shipmencs of naval spent fusl to INEL, or transuranic waste from N

INBL, over any period of three years, dividad by thrae.

: 17, The °"Couzt® shall mean m United Sta:u Discrict Couzt

for the District of Idaho bctor- which ia Puhlic Barvice
. o< . No. CV 91-0038-8-m7L and lpited
Sracas v, Bare, No. CV n—oou—s-m. and any appellate court to
wvhich an appenl may be taken, or uhich an applicacion fox a
wric of mtu‘:omi. say be ulod. undor ‘ppueabh law.

By \mmmummsmvmzm

1. DOB shall ship all transuranic wasta now locaced at
INBL, currently eatimated at 63,000 cubic mecers in volume, to
tha Waste Isolation Pilot Plant (WIPP) or other such facility
designated by DOZ, by a target dats of Decamber 31, 2013, snd in
no svent latasr than December 31, 3018. DOR shall meet the
£oumm interin deadlines:
P M
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a. The firsc shipments of transuranic waste from INEL
gg ﬁrgootlgggor such facility dssignatad by DQR shall begin by
T 2 .

B. By December 31, 2002, no fewar than 3,100 cubic
maters (13,0600 drum-equivalents) of transuranic waste shall have
bean shipped out of the State of Idaho. '

6, - After January 1, 2003, a running average of no
fewer than 2,000 cudic meters per year shall ba shipped out of
the S!:ato_of Idaho.

2. The sole remedy for Eafluze by DOE to meet any of these

. deadlines or rsquirements shall de the suspension of DOE spent

fuel shipments to INEL 28 sar forth in Section K.l.

c. EPENT FUEL & HIQN-LAVEL WASTE SHIPMENTS LEAVIRG IDARO -

1. DOR shall remove all spent fuel. including naval spent
fuel and Thres Mile Island spent fuel from Idaho-by
January 1, 2035. Spent fuel being maincained for purposes of

" resting shall be excepted from removal, subject Lo the

limivations of Sectien F.1 of this Agreement.-

2. tneil all of cvhe aluminum-clad \-. ich. then stored
at INEL has been shipped to the Savannah River Site, tha
cumulative mumber of shipments of spent fuel Zrom the Savannah

. River Site to INEL under Section D as of the end of any calendaxr

vear shall not exceed the cumulative numbezr of shipments of
aluminun-clad spent fuel from INEL to the Savannah River Site for

3. DOB shall treat all high-level waste currently at INSL
so that it is to ba moved out of Idaho for dispesal by a

‘target date of 2035.

D. SHIPNENTS OF SPENT FUEL %0 INEL

The fedaral mci.ic may t:rmépw: shipmants of spent fuel to
INSL only in accordance with the follpwing terms and conditions.

1. Shipmnn' of | naval sbénc fuel to INEL shall taka place
as followa: S : :

: / a.  ‘The Navy may make only choss shipments of naval
spent fusl to INEL that are necessary to mest national securicy
raquirements to defuel or refusl nuclear powerad subwarines,
surface warships, or naval prototype or training reactors, or to
ensure examination of naval spant fuel frcm these sources, The
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sec:ecafy of Defense, upon notice to the Governcy of the State of
Idaho, shall certify the total number of such s nts of naval
apenc fuel raquired to bs made though chs yaar 2038,

b. ‘The Navy shall not ship more than twenty four (24)
shipments to INEL from the date of s Agreement through the end
of 1995, no more than thirty six (26) shi es in 1896, and no
mors than twenty (30) shipments per %m n calendar years 1997
through 2000, From celendar year 2001 through 2035, the Navy may
ship a running average of no mora than twenty (20) shipmencs per
year to INEL., The total pumber of shipmenta of naval spent fuel
to INBL through 2035 shall not exceed 575. Shipments of naval
sgmr. mg :g INEL through 2035 shall not exceed 55 metric tons
of spent fuel.

¢.. Prior to January 1 of each calendar year through
cthe year 2035, the Navy shall provids to Idaho an eatimate of tha
aumber of shi ® and ths number of matric coms of naval spent
fual to be shipped during the following calendar yaar.

. d.: By January 31 of each calendar year, the Navy
shall provide to Idaho the actuval number of shipmencs and actual
number of metric tons of naval spent fuel shipped during the
precading calendar year. .

e. Tha naval spent fuel stored at INEL on the date of

the opening of a permanent repository or interim storage facilicy
' shall be among the early shipments of spent fuel to the first
© permanent rspository or interim storage facilicy. ;

f£. The sole remedy for thas Mavy's failure to meat any
of the deadlings or requirements set forth in this section shall
ba suspansion of naval spent fuel shiyments to INEL as set forth .

in Section K.1,

2., Shipments of DOE spent fual to INEL shall take place as
follows: ' .

\ a. If DOR and the U,8. Department of Stace adopt &
policy to accept spsnt fusl from foreign research xeactors into
the Uniced States, DOR may send to INEL a maximm of 61 shipmencs
of zpent fuel from foreign rasearch resctors during the pariod
begimming on the data such a policy is edopted and ending on
December 31, 2000. The Secretary of Energy, upon notice toe the
Governor of ths State of ldaho, must certify that these shipments
ars necessary to meet national security and nonproliferacion
recuuirements.: Upon such certificacion, DOE may ship not more
than 10 such shipmenta fron tha dste such pelicy is adoptad
through December 31, 1996, not more than 20 such shipments £rom
taa date the policy is adopred through Decembaer 31, 1997, and not
xore than 40 such shipments from the date the policy is adopted

4 o
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. throuqh Decenber 31. 1’595. B
b. mu:i..l M time as a3 permanant repository or
intarim sto facility toz atorage or disposal of spent fuel,

located ocutside of Idaho,; is operating and accepting shipments of
spent fuel from INEL, DOB shall be limited to shipments of spent
fuel to INEL as set farth.in Sections D.2.a., ¢., 4., o., and
(2y. Afcer a permanent repository Or interim storage facility ‘is
operating and acceptingshipments of spent fuel from INEL, the
State of Idaha and DOE gy negotiate and reach agreement -
concerning the timin aux sumber of shipments of DOE spent fuel
that may be sent to: s in addition co those othexwise

parmicted under this' ion D.3.., for praparation for storage or
dispoul outsida l:hc g: e of xdaho :

c. Mt.ez*w 3, 3000, DOE may tzansporl.-.
shipments of spant-fuel t6:INEL constituting a total of no more
than 55 metzic tons pf DOR spant fuel (equivalamt to
approximately 497 truck’shipments) and subject to the limitations
sat forth in Sections.D.2.e., £., §.., and h, below, except that
the limitacions o£ SQct n.z a. above will not apply.

. a4, No sh,ivmﬁts of spent fuel shall be made to INEL -
tm Fort St. Vrain, uwiless a permanent repository or interim
storage facility for. spent fuel located outside of Idaho has

. openedandumephinam fuel fxrom IMEL, in which cage such
shipments may be made fo¥r. the purpose of treating spent fuel to
. make it suitable for disposal or storage in such'a rspository or

‘Tacility. aaimmqt spent fuel from Fort St. Vrain ashall
remain ac INEL only £62"& pericd of time sufficient to allow
treatment for disposdl.or storage in such a reponhory or
facility. The total" M‘: of Yort St. Vrain shipments shall not -
excesd 144, comnstituting-no more than sixteen (1§) wmatris tons of
spent fuel, and shall bc ‘in addition to chose allowed under
Section D.2.c. abon'."'

Becept' 38 et forth in saction D.2.4. above, DOE
will make no MM ot -pont fuel from ceomercial nuclear
pawey plants to INER, .

g, uecr Dccanb.r 31, 2000, and until an interinm

stoxage facility or persansnt repository is cpaned and accepting
spent fuel from INEL, DOB shall not ship to INEL more than 10
truck ehipmants of M tuel in any calendar year, axcept that:

m in m calendar year cnly, DOB may meke not
more than 83 truak shipmencts of spent fuel to INEL
from the West Vallay Demonstration Project;

{11) " poR ‘may not make more than 13 truck shipments
in a.w n& the nine calendar years succesding tha

-, s
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shim;-. oﬁ r.h- West Vallay Damonstration Project .
apcut'. t;wl ta INSL; and :

(114} mmu DOB is entitled to make to INEL in
calendar year, but has not made, msy be

sh {n' any subsequent calendar vear,

nocwithstinding the limitations in this Section

D. 2 £.. -on t;h. mmber of shipments per vear.

‘For purposes of t.his ;l.m and Section D.2.c., in dstermining
the nmumber of truck nh.‘.mu. one rail shipment shall be deemed
equivalent to 10 tyuck ‘shipmenta, except that in the case of

- shipments from West Viiley Damonstration Project, saven rail
shipments shall be dpamed to be squal to 83 truck shipments. POE
may elsct.to make rail ahipments in lieu of truck shipmants, in
accordance with thisitonversion formila and aub;cct to othar ~
limitations o! thid foqhi'an

Prio: i:o'.‘hnuary 1 of sach calendar yesr through ' - .
the year 2035. DOB stall ‘provide to Idaho an estimate of the .
pumber of shipments . and the number of macric tons of DOB spent
fuel to be ahs.ppad duriag the following calendar year.

\ J.a.ta: t‘han January 3Alst of each calendar yeu,
 DOR shall pmvidt td Idaho the actual number of shipments and
actual number of n:l:ri&tm of. DOE apem fuel sbipped durs.nq the
preceding vear. = ;

i. The W md.v for DOB's Eailuze to meet any of . .
the deadlines’'or requiraments sst forth in this section shall be - .
the suspension of m:;vmt f.ull shipments to INEL as set forth
in Section K.1. g ,‘ . _ .
[N .; .F

5.  TRRATMENS & muivn OF EXTATING WASTES AT INEL
1. !ruma c:n:r.um: DOR agrees to craat spent fuel,

i'

-'\f_ ;

' high-level waste, and trabsuranic wastes in Idaho requiring
't nmm 80 as to pc:n!.e ultimate disposal out-ide thae Stata of
b

(

T 2. :u.m mu mm:me m.-uuy. DOE shall, as soon as
practicable, commence khe procurement of a treatmant facility
{*Pacility”) at INEL £&x the tyeatment of mixed wastes,
transuranic waste and ﬁhﬂ-mﬁ.hhiﬂg mixed low-level waste
{“Treatable Waste”). - shall exacute & procurement contract
for the Facility by Juna 1, 1997, complete conscruction of the R
Facility by Decembex 31, 2002, and commerce operation of the
Facilicy by March 3%, .3003. Commencemant of construction is
contingant upon !daho ubprovinq noaessuy permits.

. _—
. .'_— > ve e
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a. ‘Treatmeunt of Nonu-INRL Wastes, and all
. Troacable Waste shi into the State of Idaho for treatment at
‘ ths Pacility shall treaved within six monchs of raceipt ag che
Pacilivy, with the exception of two cubic meters of low-level
miked waste from the Mare Island Naval Shipyard which will |
camplets base closurs for nuclear work in 1956. DOB may request _
an exception vo the six month time period on a case-by-case
basis, considering factors at the shipping site such as health
and safety concerns, insufficisnt permitted scorage capacity, and
base or site closures. Any transuranic waste zeceived from
anothexr sity for treatmant at che INEL shall be shipped ocutside
of Idaho for storage or dispesal within six months following
treatment. DOE shall continue to use the Federal Facllity
Compliance Act process, as facilitated by the Nacional Govarnors’
Assoclation, to detmrmine what locations are suitable for mixed
low=level wasts treatiwnt and storage. :

. 3. Opsration of Bigh-lLavel Waste Rvaporacor. DOB shall
commance operation of the high-lavel waste avaporator by October
31, 1996, and operats the evaporator in such a wannsr as to
reduce the tank farm liquid waste volume by no fewer than 330,000
gallons by December 31, 1997. Rfforcs will continue to rsduce
the remaining volume of the tank farm liquid weste by ocpazation
of the high-lavel waste svaporator. :

. 4. Calcisstion of Ramaining Nea-godium Besring Liquid
Wastes. DOE shall complete the process of calcining all
remaining non-sodium bearing liquid high-laval wastes currently
located ac INBL by June 30, 31998. . '

. 5. Csloination of Jodiws-Bearing Wastes. DOB shall
‘conmencs caleination of sodium-bearing liquid high-level wastas
by June 1, 2001. DOE shall complece calcinacion of sodium-
bearing liguid high-lsvel wastes by December 31, 2012.

§.  Treatment of Calcined Wastes. DOE shall accalerate
afforts to evaluate alternativas for the treatment of calcined
wasts 30 as to put it into a form suitzable for tcransport to a
persanant rapository or interim storage facllicy outside Idaho.
To 8 xt this effort, DOB shall solicit propeosals for
feasibility studias by July 1, 1957. By December 31, 1599, DOR
shall coumence negdtiating a plan and schedule with the State of

Idaho for calcined waste treatment. The plan and schedule shall
provids for complation of the treatment of al) calcined waste
located at INEL by a date established by the Record of Dacision
for the Environmental Ixpact Statapant that analyzes the

alt tives for treatment of such wasta. Such Raecord of
Decision shall bs issued not later than Dacamber 31, 2009. It is
presently contemplated by DOE that the plan and schedule shall
provids for the completion cf the treatment of all caleined waste
located ac INEL by a target date of Dacember 31, 2035. The State

’ a
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axpressly ressrves lts right to seek appropriate relief from the
Court in the evant that the date astablishad in the Record of
Dacision for the Environmenta) Impect Statement chat analyzes the
alternacives for creatment of such waate is significancly lacer
than DOB's et dats. In aupport of cthe effort to treat such
waste, DOE shall submit to the State of Idaho its application for
;oggm {ox statutory equivalent) Part B permit by December 1,

7. . Transfer of Three Mile Island Fuel, DOE shall complete
conatruction of the Thrae Mile Island dry storage facility by
December 31, 1998. DOE shall commence moving fuel into the
facility hy March 31, 1999, and shall corplete moving fuel inco
the faciiity by June 1, 2001.

8. ‘ransfexr out of Wet Storags. By December 31, 1999, DOE
shall commence negotiating a schedule wich cthe Scace of Idaho for
tha transfer of all spent fuel at INBL-out of wet storags ~
£acilities., DOR shall complete the transier of all spent fuel
from wat stovage facilities ac INRL by December 31, 2023. If DOB
detazmines chat transfes to dry storage of any poxtion of such
apent fuel is tecimically infeasible, or thac transfer to such
dry storage presents significantly greater safety or
anvi risks than keeping .the fuel in wet storage, DOB
shall inforx the State and propose & later date or alcernative
action. IZ cthe Stats doss not agree to such later date or
alternativa action, DOR may apply to the Court for appropriate
relief. DOB shall, after consultation with the State of Idabo, .

. determins the location of the dry sterags facilities within INEL,
which shall, to the sxtent techaically feasibla, be at a point
removed from above the Snake River Plain Aquifer {(*Aquifer”).

8. The sole remaedy for DOE's £ailyre to meet any of the
‘deadlines or requirements set forth in this section shall be the
;::gimignloﬁ DOB spent fuel shipment to INEL as set forth in

m [ X X .

r. nmmmu

1. Esctablishaent of INEL ag DOR fpeat Fuel Lead
Laboratory. DOX shall, within thircy days of antzy of this
Agraement as a court order, cdesignate INEL as the Departmant's
laad laboratory for spent fuel. DOB shall direct the reseazch,
developmant and testing 2f creacment, shipmanc and dispoaal
tachnologies for all DOB spent fuel, and all such DOE activities
shall be coordinated and integrated under the direction of the
Manager, DOR-Idalo Opexations Office. Such designation shall not
permit the shipment to INEL of any spent Zuel bayend that
permicted by s Agrsoment wich the exception that quantities of
spent fuel brought to INEL for tssting in excess of those
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permittad by this Agreement shall leave the State of Idaho within
five years of the date of receipr at INEL. _

2. Construction of Dy Storsga. DOR shall include in its
appropriacion requesct for federal fiscal ysar 1968 to Lhe
Executive Office of the President funds necassary for DOE to
iniciate the procuremant of dry storage at INEL to replace wet,
below ground £acilities. Spane fuel loading into dxy storage
shall commence by July 1, 2003. - .

. 3, FTunding for Dry Cell Expansion Projecc. The Raval
Nuclear Propulsion Program shall include in its appropriation
requast to the Exscutive Office of the Prasident for federal

, fiscal yeaxr 1997 funds necessary for the Dry Cell Expansion
Project (’Projsct”) at the Expendesd Core Facilicy at tha Naval
Reactors Facility to accommodate removal of excess material and
exaninacion of naval spent fuel in 3 dxy condition. The Project
shall cosmance as soon as Idaha issues the required permit under:
the Clean Air Act and funding is appropriated. . Conplation of
this project shall result in the expenditure of approximately 526
million dollars over the nexc five years. :

4. Nulti-Purposa Canistexrs. DOR and the Navy shall employ
Multi-Ppurpose Caniscexrs (YMPCs’) or camparsble systesms CO prepare
spent fuel located at INEL for shipment and ultimave disposal of
such fuel outside Idaho. Procuremant shall be performed in
sccordance with the Federal Acquisition Regulation which ensures
‘that eompanies in Idahe will have opportunity -to bid on and
. .obtain any competitive contraces for such work. The Record of

gggg.nlon cn the NEPA analysis shall be completed by April 30,

8. BCP Bot Cel) Fecility Upgrade. The Naval RNuclear
Propulsion Program shall include in its appropriation request for
federal fiscal year 1997 to the Executive Office of the President
funds necessaxy to procsed with upgrades which shall require '
approsimately $12 million of tures during the next thres
yYyears., v . :

§. EC? Dry Storage Containsr loading Statiom. Ths Naval
Nuclear Propulsion Program shall includs in ies appropriation
request for federal fiscal vear 1997 to the Executive Office of .
the President funds necessary to proceed with design and
construction of a dry storage containar locading scacion ac ECP.
This project shall require no less than $Z0 million of
expenditures during the next five years.

7. Junding for Discrstiomary Envircumsntal Remediation
Work at the Naval Reactors Facility. The Navael Nuclear
Propulsion Program shall undercake envizonmenczal remediation
efforcs at the Naval Reactors rFacility totaling approximately 545

- e
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millior over the next five years,

8. Water Pool Reracking. DOR may procssd with inscalling
naw racks into the watey pool in the milding at the tdaho
Chamical Processing Plant Facility currently holding naval spent
fusl to provide enhanced capability for spant fuel storage in tha
existing water pool space until dry storage can be made
available. Installation of che, new racks may commence as 800 &S
Idsho issues the necessary pemit under the Clean Air Act. Idaho
shall issue said permit within 180 days after DOR re-submits ics
application to Idahe. .

G. - INEL ENVIRONMERTAL RESTORATION PROGRAM

1. INEL Znvironmental Restoration Program to Comtimue. |
DOR shall continue to implement the INEL anvironmental .
restoration program.in coordination with Idaho and ‘BPA. . Such
implemsntacion-shall .ba consistent with the schedules contained
in the Pederal Facilities Agreement and Comsent Order (FFA/CO)
Totade schotuie roesloemnte. duveloped Dussuant. Lo the Gompieted

) - .. renants .pursuant to the ¢omp

and future Records of Decision under the FFA/CO. The sole
renecdies for failura to implewment the enviropmental restoration
:ﬁi‘ﬁ"};& specified in zhe FFA/CO shall bae those specified in

%, OBTATMING TTMZLY FEDERAL FUNDING YOR COMPLIANCE WITH SHIJ

o :..mcoqplm n::e.tw DoB andmczfu mv:l, RNuclaear _

Topuls Program shall share budget ormation concerning INEL ’
with Idsho prior to submitting the budget request to z:ht_'m

Bxecutive Office of the Prasident. Consultations with the State

of Idaho shall centinue throughout the budget process. The

current DOR estimate for the costs of the activities and projects
described in Sections A through ¢ over the next five years is
approximately 3200 millicn above established budget targecs.

. TEDRRAL FUNDS FOR THIS ARTULENENT AGRAEMEXT

1. DOR shall provide to the State of Idaho beginning in
foderal tfiscal year 1598 and continuing through 1897-2000, a
total amount of $30 million for communicy transition purposes and
any other purposes that ars mutuvally acceptable to ths partias,
such as the non-Federal development of Boron Neutron Capture .
Therapy and Radiological Taxicology technology in Idaho. .

. | 10 M
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2. Acoustic Rassarch FMunding. The Navy shall include in
. ics appmy:hnim‘emuut to the Executive Office of cthe
' President for fed fiscal s{:u 1997 no less than $7 million
for the Navy to conmtruct & ps Modael Engineering and Support
Facility at ths Naval Surface Warfare Center, Carderock Divisionm,
Acoustic Research Detachment at Bayviaw, ldaho.

J. GOOD FAITE CONPLIANCE & AFPIRNAZIVE SUPPORY

1, The federal partiss and Idaho agree that the activities
to be performed under this Agreement and the subsequent Consant
Order are in the public interest. The federal parties and Idaho
acknowledge tha complexity of this Agreemsnt and have agreed to
act in good faich to effectuats its fulfillmanec. The federal
parcies and Idaho shall affirmatively support this Agreement and
irs cerms, conditions, rights and obligations in any
administrative or judicial proceeding. Tha federal parcies and
Idaho intand to sesk a sanse of the Congress resoluticn
ﬁzmw support for the terms, conditions, rights and

jgations contained in this Agrecment and the aubsequenc
Consent Order and reccmmending to future Congresses that funds
regquested the Prasidenc to carry out this Agreement be
appropriated. In any adminiscrative or judicial procaeding,
Idaho shall s\mﬂ. the adequacy of the EIS and ROD against any
challenges by vd partieg. Idaho shall have tha ability, in
its sole discreticn, to waive performance by the federal parties

. :!_ any tezms, conditions and obligations contained in this
.Agreament.

. 2. Tdaho shall promptly issue, upon submission of legally
sufficisnt applications, all permits, licenses or other approvals
needed by the DOR, the Navy or the Naval Nuclear Propulsion .
ram for tha performance of any of their respective
cbligaticns set forth in this Agreement. .

3. No provision of this Agreement shall compel any parky
to act without due legal anthority. Performance by every party
under this Agreement shall be subject to and comply with all
applicable federal statutas, aticns and orders, including
the Anti-Deficiency Act. The inability of any party to comply
with the provisions of this Agraement, or a delay in such
compliance, as a result of any applicable federal scatute,
regulation or order shall not subject chac party to judicial
enforcement under Sactioen K.2.a, but shall not preclude the
application of gactions K.l.a. or K.1.D.

4. Ta the event any required NZPA analysis rasulcs in the
seleccion after Octeber 16, 1598, of an actiocn which conflicts
with any acctiop identified in this Agreament, DOR or the Navy may
request a modification of this Agreement to cenform the action in

1
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the Agreament to that selected action. Approval of such
modificavion shall not be unreasonably withheld, If the Stats
refuses to accept the requested modification, DOE ar the Navy may

saak relief from the Court. On motion of any party, tha Coure

may extend the tima for DOE or the Navy to perform until the

Court has dscided whether co grant relief. If the Coure

decermines that the State has unrsasonably withheld approval, the
Agrasment shall be conformed to the selected action. If the

Couxrt detsrmines that the State has reasonably withheld approval,

the time for DOB or the Navy to perform the action at issue shall

ba as set forth in this eement and subject Lo enfoxcement as

set forth section in Saction K.1. '

5. Bffect of Certain Court Oxders.
a. Mavy. In the event that a court order is sntered

_.in the case of _
States Daparrmenr: of ¥nargy, No. CV-95-0331-S-B0L (D. ldaho), or
in any othg judici:x pmutg.i:q. that pbrghigin;a in whole or ti-.?
part any shipment of spant 1 to INEL by vy unday section
D, then all cbhligations; requiremencs and deadlinas of the
federal parties under this Agreemant shall be suspe dur:
the period of applicability of the ordar. s vacating,
dissolving or raversing of any such corder, the cobligations, .
deadlines and requirementcs provided for in this Agrssment shall
be u:huided by a period that corresponds to their periocd of
' suapension.

bh. DOR. In the avant that a court order is entered .

in tha case of ) _

, » No. CV-98-0331-3-RJL (D. Idaho), or
in any other judicial proceeding, thac prohibits in whole or in
part any shipment of speat fuel to INEL by DOE under section D, .
then che DOE has the option co suspend sll DOE shipments to INEL
and suspend all of DOE's obligations, requizements and deadlines
under chis Agresement during the pariocd of applicability of the
order. ‘'If DOE axercises this option, then upon tha vacating,
dissolving, or reversing of any such ozder, DOE's obligatiens,
deadlines and requirements provided for in this Agreement ghall
be ma?ded by a period that corresponds to their period of
suspansion. - ' :

K. ENFORCEMERT
1. mim of ghipmants.
a. DOB. If DOR fails to satisfy the substantive
obligations or requirements it has agveed to in this Agresment or .

fails o meet desadlines for sactisfying such substantive
ocbligations or rsquirements, shipmants of DOZ spent fuel to INEL

12
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shall be suspended unless and until the parties agree or che
Court doun.lgnn that such substantiva obligations or
ragquirements have been satisfied.

: b.. MNavy. If the Navy or the Naval Nuclear Prcpulsion
Program fails to satisfy the substantive obligaticns ox
raquirements it has agrsed to in this Agreement or fails to meat
dsadlines ‘for satisfying such substantive obligations or .
requirements, shipments of Navy spent fual to INBL shall be

A - pnless and until che parties agres or the Court
detarmines that such substaative obligations or requiremencs have
bean satisfied.

2. Othar Enforcemsnt

a. Judloial paforcement. The Court may enforcs the
rights, cbligatiocns and requirements assigned by this Agreament,
othar than those exclusively enforceable under Section K.l.,
pursuant to all legal and equitable remedies available to the

© courts of the United States, including, but not limited to, use

of the Court's contempt powars.

b. ACRA Enforcement. Nothing in this Agreement shall
pronibit the State of Idaho from requirirg necessary remedial
actions as sat forth in the Resource Conservation and Resovery
Act, 421 U.8.C. section 6929 (“RCRA”} {or statut equivalent),
inecluding penalcy and fins procedures, the sums of which shall be
payable to the State of Idaho.

€. Piyment Obligsticn, In the event that the federxal °
parties do not carzy out the requirsment that all) spent fuel -
located at IMEL be removed from Idaho by January 1, 2035, than
subject to the availability of the ﬁpropriqti.ons provided in
advance for this purpose, the federal parties shall pay to the
state of Idaho §50,000 for each day such requirement has not bheen
mat,

3. Prior Ordars, Agresnants and Deaisions. Tha terms of
this Agresment shall supersede all rights, duties and obligations
set forth in any prior orders, agresments or decisions entersd in
this litigation, capticned Puhld

, Nos. CV 91-0035-8-BJL

Bart, and ica v, Batt
and CV 91-0054-5-BJL, except for the provisions of parsgraph 4 of
the December 22, 1993 Court Order.

4. Diaspute Resolutiox. In the event that any party to this
Agzesmant contends that any other parcy has violated any terms of
the Agreement, the tiss shall sesk to resolve theiyr
differences informelly befors asking for resolution by the Court.

13




L, CONSEN? CROER :
. 1, 'The parties agree they shall jointly present this ‘ .
Agreemant to tha U.8. District Court with & proposed Consant
‘Order which will provide for the incorporaticn ‘of this Agreemsnt,
concinuing jurisdiction of the Courc and tha administrative
cexmination o¢ this accion without prejudice to the zight of the
parties ee:mnmproaugiﬁn for good cause ahowm. This
Agresmant and Consent Ovder shall not preclude any party from

azplyinq £g the Court under Rule §0, of the Federal Rules of
Civil Procedurs, or the Court from granting relief thersunder.

2. If the Consent Ordax is not sutered by the Court, in
accordance with Section L.l above, within 45 days of ledging wicth
the Court, then eithex party to this Agreement may elect to
terminate this Agreemant, in which case this Agreement becomes
mll and void, and of no foxecs or effect.

| 3
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SENT BY:Xerox Telecopier 7021 i11- 2-95 i 1:12PM ;P 2083342680~ 208 52BZ603F 2 -

LY

R .‘

IN THE UNITED STATES DISTRICT COURT

POR THE DISTRICT O IDAEO  OCT 17 1895 /
PUBLIC SERVICE COMPANY i M. RECD /
OF COLORADO, LODGED FLEd TN
Plaintiff,

V. Civil No. 91-0035-8-RJL
(Lead Casa)

PHILIP H. BATT, individually :
and as Govarnor of the State

of Idaho,
Defandant.

UNITED STATES OF AMERICA,
Plaintiff,

Civil No. 91-0054-8-BJL

V.

PHILIP E. BATT, in his official
capacity as Governoxr of the
State of ldaho; STATE OF IDAHO,

Dafendants.

COMSENT ORDER

s st Rt St il st s s St Nl sl N N Nt Nk Wk . gl N Vg g Vs N sl it gl on®

Upon consideration of the paxtiea’ Joint Motion Foxr Entry of
Consant Order Based on Settlement Agreement, it is hersaby ORDERED

That. tha Motion is GRANTED,

Ti;nt the texrms of tha appended Sattlement Agreement are
hereby incorporated in this Consent Oxder, '

That all priox. injunctions entered in this action are hereby
VACATED axcept paragraph 4 of the Order antered December 23, 1993
and antitled Amended Ordex Modlifying Order of Juna 26, 1993, and

" CENOO1763




.« _SENT BY:iXerox Toladoplor 7021 ;11= 2=85 § 1:13PM » PR
2

LI X

L

-

That this case is hexreby ADMINISTRATIVELY TERMINATED,
subject to continmuing jurisdiction of. the Court and the right of
the parties to reopen the action for good causs.

Octobar /1) 1995

1TED ISTRICT /JUDGE

¢ L . CENoO1784
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SENT B\.’?XONX Telecopier 7021 311~ 2-85 5 1:13PM i
L,

> '96
IN THE UNITED STATES DISTRICT COURT on. °&,
POR THE DISTRICY s |, C‘), b¢
| . ‘ /> o
PUBLIC SERVICE COMPANY ) O %

Plaintiff, Dt w rRECD
v. %ﬁﬁcnrrﬁ'&?”%as-s-m

(Lead Case)
PHILYP B. BAIT, individually
and as Governor of the State
of Idaho,

Dafendant.

UNITED STATES OF AMERICA,
Plaintitf.

Civil No. 91-0054-8-BJL

V.

PHILIP BE. BATT, in hip official
capaclity as Governor of tha
State of Idaho; STATR OF IDAHO,

JOINT MOTION FOR ENTRY OF
CONSENT ORDER BASED ON
SETTLEMENT AGREEMENT

"ot g e Sngl Sl Vg Sugt gt Wl ut Yt e Yl Y vwl s’ oot P Yt

Defendants.

The parties have nagotiated and exacuted a settlement
agreement that resolvea all issuves in this action. Accordingly,

" the parties hersby jointly move for entry of a consent ordar that
(1) incorporateu‘tho terms of the Settlament Agreemept. (2)
vacates all prior injunctions in this action except paragraph 4
of the Ordar entered Decembexr 23, 1593 and entitled Amended Oxder
Modifying Orxder of June 28, 1993 and (3) administratively
tarminates this action, subject to continuing jurisdiccion of the
Court and the xight of the parties to recpen the action for goed

cause.

o
CEN001765 ,’




APPENDIX B
Map of Idaho National Laboratory (INL)



Apper “ o
Map & Aerial Photo of Radioactive Waste Management Complex
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Protocol For Targeted Waste Retrievals and Volume Determinations

This Protocol describes procedures used in the field by the operators of the retrieval projects to
conduct excavation, waste identification, retrieval and segregation.

SUMMARY:

The approach taken in the field involves sectioning a defined pit area into grids for tracking
purposes. Operators excavate and sort through all of the material in each grid with an excavator
before moving to another grid area. The lateral extent of the excavations is defined in
Appendices D and E of the Agreement. The vertical extent of excavation will go down as steeply
as possible without compromising slope stability until basalt bedrock is reached, underburden is
encountered or further excavation is not warranted based on safety, national security or
practicability considerations. Waste material encountered during excavation is visually identified
by a Retrieval Specialist as Targeted Waste or non-Targeted Waste. This observation is logged
onto form FRM-196 for record and comparison purposes. Targeted Waste is placed in trays and
processed through the Drum Packaging Station (DPS) where it is further examined to remove
any Waste Isolation Pilot Plant (WIPP)-prohibited items. The waste is then placed in a container
for characterization to meet WIPP or other appropriate facility requirements. Non-Targeted
Waste is staged for potential placement back into the pit.

1. Identification of Targeted Waste

Targeted Waste is identified in Paragraph IV of the Agreement. The Operators and
Retrieval Specialists will use a visual identification process to determine Targeted
Waste during excavation as set forth in TPR-7420 — AR Project — Waste Retrieval and
Guide GDE-318 SDA Targeted Waste and Non-Targeted Waste Identification
Operator Guide. The formal record of Targeted Waste exhumed will be recorded on
form FRM-196. This form is designated as a “record” under the Federal Facility
Agreement and Consent Order (FFA/CQO) and complies with those requirements. All
records will be administratively controlled under MCP-557 Records Management. All
records will be available to the Parties. All excavation activities will also be video
recorded and backed up on a server for interim storage. These video recordings will
not be designated as a “record” under the FFA/CO but shall be admissible in legal
proceedings consistent with the Idaho or Federal Rules of Evidence. When that server
is full, all video recordings will be transferred to other suitable electronic storage
media and retained for twenty years following completion of retrieval operations. All
such video recordings shall be made available to qualified State personnel for review
upon request.

As the excavator identifies a drum, whether that drum is intact or partly disintegrated,
the drum will be breached for safety reasons to ensure that inadvertent releases do not
occur near personnel. Once a drum is opened, the waste is visually identified as either
Targeted or non-Targeted Waste. Where trained personnel can visually identify
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(through video) whether the waste is Targeted or Non-Targeted, the contents of the
drum will be emptied into a waste tray or returned to the pit, as the case may be.

In those instances where the visual identification of the waste as Targeted or non-
Targeted through video is indeterminate, such identification will be made when the
waste has been loaded into the tray and examined in the Drum Packaging Stations
(“DPS”) as further described below.

This Targeted/non-Targeted Waste determination will be recorded on form FRM-196
by the Retrieval Specialist and uploaded to the Buried Waste Information System
(BWIS)* where it will be used to generate accountability maps. If the waste is non-
Targeted Waste it will be staged for potential reburial back in the pit. If the waste is
identified as Targeted Waste, it will be loaded into a tray which is transported to the
DPS. In the DPS, trained contractor personnel, under the direction of personnel from
the Central Characterization Project (CCP), will remove any items which, if present,
would prohibit the shipment of the waste to WIPP. The remaining waste will then be
packaged in a new drum, and after appropriate characterization and certification,
shipped to WIPP or other appropriate disposal facility.

2. Accountability Mapping of Identified Targeted Waste

During retrievals, maps will be generated using the information collected and contained in BWIS
which will be used for comparison with information contained in the WILD database to confirm
the efficacy of retrievals. In creating these maps, DOE notes the occurrence of waste as
incidents of retrieval of recognized Targeted Waste items or waste containers. It is recognized,
that the exhumation and packaging process will increase the volume of Targeted Waste. This
expansion occurs because waste is reconfigured and the entire content of a drum may or may not
be transferred to a single new drum package.

When an intact drum is opened, the process of opening the drum will change the
physical configuration of the waste. An example would be an intact waste drum

that is opened on the drum opening table. During the process where the excavator
opens the drum, the original waste form is modified as an incidental function of
opening the drum. The waste must also be spread out on the table during the visual
inspection process for determining if the waste is a Targeted Waste. Each container
must also be verified to not contain items prohibited from disposal at WIPP. The
visual examination process for the WIPP waste certification prior to packaging also
requires modifying the original waste form in order to enable inspection of the
physical contents of the original container. For non-intact drums of waste, there is an
unquantifiable amount of interstitial soil comingled with the waste. This soil
becomes part of the new waste package due to the inability to separate the soil from
the waste. All of these conditions result in a number of packaged containers

that differs from the original number of disposed containers. Therefore even though
the contents of a drum may not fit in a single final waste package, the exhumed drum
will be counted only once for waste accountability map generation purposes.
Conversely, when the drum and packaging is significantly degraded, an excavator

! The BWIS is a database used to manage waste on the site.
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scoop of waste is counted as an occurrence and is recorded on form FRM-196 as
such. The contents of an intact drum that is retrieved may be placed in more than one
tray, but is counted as a single occurrence on form FRM-196.

Occurrences noted on form FRM-196 shall only be used for the purpose of generating
waste accountability maps. This information shall not be used for the purpose of
measuring or calculating the volume of Targeted Waste packaged for shipment to
meet the requirements of Section V of the Agreement.

3. Excavation Process

Pit boundaries are defined by latitude and longitude coordinates from the original
disposal shipment records. Shipments were mapped into the pit boundaries. The pit
boundaries were then mapped into the site’s Graphical Information System (GIS)
from which pit area maps were drawn. The GIS is a subsystem in the BWIS. Field
surveys will be conducted to locate the retrieval enclosures as necessary over each pit
area based on where the maps show the waste to be located. For each of the pit areas
delineated in the areas identified in Appendices D and E to the Agreement, a retrieval
enclosure will be placed over the area where waste exhumation will occur. Retrieval
enclosures shall be of sufficient dimension to allow for excavation and retrieval of
Targeted Waste to the lateral and vertical extent of waste within the areas identified in
Appendices D and E to the Agreement without compromising slope stability or
enclosure structure integrity. Utilizing the coordinates from the disposal maps that
document where the Targeted Waste was disposed of, the exhumation footprint will
be overlaid with a grid system. This grid system will be the foundation for
coordinating where overburden is removed and waste exhumation is to be performed.

During waste exhumation, the excavator will be placed adjacent to each grid area and
the grid will be excavated as provided in Paragraph V.B.1.a. of the Agreement. The
excavation process will be repeated for each of the grids within the excavation
footprint until the entire exhumation area for that pit area is completed.

4. Sampling of Non-Targeted Waste

Characterization activities will be implemented for selected radionuclides within the
non-Targeted Waste and underburden that is not removed as part of the removal
action. This is described in RPT-204 Revision 1 — Field Sampling Plan for
Accelerated Retrieval Project I1. These activities will be carried out for all future
retrievals under the Agreement. The objective of this sampling is to collect
information about the waste zone material and under burden soils to estimate the
radionuclide activity of the non-Targeted Waste that would remain in the pit and
determine the presence of mobile radiological contaminants in the underburden.

This sampling will further provide confirmation of the effectiveness of the Targeted

Waste visual identification process, and the extent of Targeted Waste retrieval within
the pits. Lessons learned will be discussed with the Parties and applied to subsequent
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retrieval operations by mutually agreed revisions to the TPR-7420 — AR Project —
Waste Retrieval, Guide GDE-318 SDA Targeted Waste and Non-Targeted Waste
Identification Operator Guide, and RPT-204 Revision 1 — Field Sampling Plan as
appropriate.

Non-Targeted Waste sampling in future waste retrievals is done with a non-Targeted
Waste sample being taken from every third grid area retrieved. Samples are taken at a
collection depth of about 8 ft. below the base of the excavator. Samples are collected
in the middle of the grid. The first non-Targeted Waste excavated at or immediately
around this origin will make up the non-Targeted Waste sample material. The same
procedure will be followed for all excavations carried out under the Agreement.

Underburden sampling will be randomly performed in areas where records would
anticipate the presence of mobile radiological contaminants in the underburden below
the waste. These samples will be collected through a core sample and sent to the
analytical laboratory for analysis.

5. Oversight Measures

In accordance with Paragraph V.1.D. of the Agreement, upon request, State
representatives may visit the site and observe the excavation operations, Targeted
Waste identification, and packaging activities. Upon request, DOE will provide the
State with Waste Accountability Maps, showing excavation status on grid maps of the
retrieval areas. These maps will identify expected and as-retrieved volumes of all
Targeted Waste streams as well as Targeted Waste packaged for shipment volumes.
Upon request, DOE will provide the State with all sample data collected. DOE will
also collect data on what are termed “markers,” which are legible drum labels, or
other unique features, conditions, or objects that were documented in the disposal
records to compare the waste retrieved to what is expected. Upon request, the State
representatives will be provided data from the Waste Information and Location
Database (WILD), and the Buried Waste Information System (BWIS). Other access
opportunities will continue to be provided to the State and the Environmental
Protection Agency (EPA), which include read only access to all information in the
Waste Information Location Database, form FRM-196 data, and all information
relative to Targeted Waste identification, removal, description, assay and processing
at a local workstation while performing oversight at the INL site location. Upon
request, the State will be provided with information concerning comparisons of as-
disposed waste volumes, types and locations with volumes, types and locations of
retrieved and packaged Targeted Waste. Additionally, the State will be provided with
information comparing all “marker” shipment disposal data with the actual retrieval
locations of the “marker" shipments. As some of the disposed waste is classified,
access to this information will require a security clearance. Following application
and qualification, State and EPA representatives will be provided security clearances
appropriate to access necessary information.
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6. This Protocol may be amended by the mutual consent of the Deputy Director — Idaho
Department of Environmental Quality, the Deputy Manager — Idaho Operations Office, United
States Department of Energy to reflect field operation experience; provided, however, no
amendment of the protocol shall alter or diminish DOE’s duties under any substantive provision
of the 1995 Agreement or the Agreement to ImplementU.S. District Court Order dated May 25,
2006
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Date:

Grid

AR Project—Excavation Progress Log

Depth Start:

Instructions:

End

FRM-196

Rev. 7, 06/21/07
TPRs 7420, 7420-2,
7415, & 7415-2
Page 1 of 2

Project No.: 23927
DRF No.: 318704

(If grid changes during shift, start another FRM-196.)

(Depths are instrument readings. Add 5 ft to reading when using live boom.)

1) Use comment line on bottom of form to note location of Items of Interest (for example, large objects, high-rad objects, outcroppings of

basalt, marker shipments, underburden thickness estimated depth within each grid) left in or pulled from the pit.

2) Refer to daily count line when describing items, using comment lines on bottom of page. Describe any interesting or unusual items during

the excavation and provide any comments on drum/waste evaluation, as necessary.

Non
Target
Waste

X = Drum Volume, Before Tray

B = Bulk Direct to One Tray

Targeted Waste

count | Time

741

742

743

Filters

Graphite

RO

Tray #

Comments.

For additional comments.




AR Project—Excavation Progress Log

Non
Target
Waste

X =Drum Volume, Before Tray

B = Bulk Direct to One Tray

Targeted Waste

FRM-196

Rev. 7, 06/21/07
TPRs 7420, 7420-2,
7415, & 7415-2
Page 2 of 2

Project No.: 23927
DRF No.: 318704

Daily
count

Time

741

742

743

Filters

Graphite

RO

Tray #

Comments.

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

For additional comments.

Retrieval Specialist Signature:

Operations Foreman Signature:

Date:

Date:
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